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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid: ‘
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse '
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In case of goods .éxported outside India -export to Nepal or Bhutan, without payment of

duty. . -,
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Credit of 'any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the‘Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1298. o

B eTed Yoo (endie) Frmmen, 2001 @ fraw o & afwfa fafyfd yo dear gu—s ¥ <1 gl
¥ RT oMY @ Uy oy IRE REfm W O W & R Yooy Ud ol Sew @l gl
yRRlf @ T SR e fhar ST TRY | Swe WY Wiar 3. @ gy & ofava e 35—3 #
FeiRa ® & IO S WgE B A SReIR—6 A1 o gfd i B =R |

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OlO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. '

ST Yo, Hwid SedTe Yoib Ud HaTew] Irdlelly SAranfeieey & Wiy ardier—
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies fo :-
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the speciél bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, VR.K.‘Puram, New Delhi-1 in all matters relating to classification valuation and.
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at O-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal-shall befiled*in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 .
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector.bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. shouid be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-l item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appeilate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is @ mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
() ~ amount determined under Section 11 D;
(iy ~ amount of erroneous Cenvat Credit taken;
(iiy amount payable under Rule 6 of the Cenvat Credit ques.
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In view of above, an appeal against this order shall lie before the Tribunal on pa\wnjéegt/of_ 10‘?_{9 o
of the duty demanded where duty or duty and penalty are in dispute, or penalty, ’hgl?; peg_ng%!
alone is in dispute.” S
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ORDER IN APPEAL

Thé sﬁbject ‘appeal is ﬁled by M/s. Karnavati Club Ltd., S. G. Highway,
Ahmedabad (hereiﬂaft'er referred to as ‘the appellant’ Jagainst Order in Original No.
STC /Ref/32/Karnavati/Kmmohadikar/AC/Div-III/ 17-18(hereinafter referred to
as ‘the'impugne'd order’) passed by the Asstt.Commissioner, Service Tax, Division-III,

Ahmedabad (hereinafter referred to as ‘the adjudicating authority’).

2. The facts of the case in brief are that, the appellant are holding Service Tax
registratioh numberAAACK7865QST001 under the category of Membership Club or
Association Service, AHealth Club and Fitness Services etc.the appellant had filed
refund claim on dated 06.02.2017 for the service tax paid Rs.67784564 /-, during the
period 01.4.2016 to 30.09.2016. SCN was issued on dt.9-2-17. The adjudicating
authority vide the impugned order rejected said refund claim.

3. Being aggrieved with the impugned order the appellant has filed the instant

appeal, cn the following main grounds;

i that the impugned order passed by the adjudicating authority is not legal and
not proper.

ii. Thatthe appellant being members’ association has been formed to provide sports
a\,tlvmeQ performed excluu1ve1y for the members. The appellant provides sports and
health services to the members as a social responsibility' for the members of the club
and hencé the appellant is working on mutuality principal. That if the activity is
undertaken by the association for and on behalf of the members, it cannot be stated
that the association provided the services to its members.

iii.  that for being chargeable to tax under the provision of service tax, it is essential
that the person concerned should render service to another person. In the present
case, the appellant being members’ association provide sports activities to its
members only which would be in the nature of “self- service” and consequently,
would not attract service tax. In the absence of there being any service provider and
service recipient in relation to the transaction in question, the taxability in the
present case is not justifiable.

iv.  The association does not have any independent existence or identity of its own.
The assaciation acts as a social responsibility towards their members. There is no
other party rendering any service to the members. As such, it cannot be said that
appellant is rendering any service to its members.

v._the appellant have claimed that they are incorporated as company and not an

unincorporated association. In support of their claim, the appellant have submitted

a cepy of the 'Memorandum and Articles of Association.
vi. They relied on the following citations;
(2010) 20 S.T.R. 17 (Guj.) Sports Club Of Gujarat Ltd.
2013 (31) 8.T.R. 645 (Guj.) Sports Club Of Gujarat Ltd.
2015(38)STR407( TRI.Mum) Matunga Gymkhana.
OIA No.Ahm—Svtax-000-Appp-141 /15-16 Dtd. 10-2-16 in case of YMC
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4. 7 Personal hearing in this case was’ granted on 23. 1 2018; Shr1 Vipul
Khandhar,CA, appeared on behalf of the appellant. He: re1terated subm1ss1ons made.
in their GOA . I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum, and the case laws cited by the apﬁeilant. The
issue to decide is whether the refund claim is admissible or not. ,
5. Ifind that the Hon'ble High Court of Gujarat vide its judgment dated 25.03.20 13
allowed the petition of the appellant declaring Section 65(254), Sectioﬁ 65(105)(zzze)
and Section 66 of the Finance Act, 1994 as amended by the Finance Act, 2005 to the
extent providing levy of Service Tax in respect of the services provided by the clﬁb to
its members as ultra virus, i.e. beyond the powers and therefore, not legal, upholding
the principle of mutuality. I find that the case dealt by the Hon'ble High Court of
Gujarat was for the period prior to 01.07.2012. I find that the Hon'ble High Court of
Gujarat, in its judgment dated 25.03.2013, has not taken into consideration the
amendments made in the Act (w.e.f. 01.07.2012). I find that, In the new system, the
word 'service' has been defined under Section 65B(44) of the Finance Act, 1994 which
is printed as below;

"(44) ’se‘rvice’ means any activity carried out by a person for another for consideration,
and includes a declared service, but shall not include;

(a) an activity which constitutes merely

(i) a transfer of title in goods or immovable property, by way of sale, gift or in
any other manner; or

(ia) such transfer, delivery or supply of any goods which is deemed to be a sale within
the meaning of clause (294) of article 366 of the Constitution; or '

(ii) _a transaction in money or actionable claim;

(b) a provision of service by an employee to the employer in the course of or in
relation to his employment;

© fees taken in any court or tribunal established under any law for the time bezng in
force.

Explanation 1 for removal of doubts, it is hereby declared that nothing contained in this

clause shall apply to;
A. The functions performed by the Members of Pdrliament, Members of State

Legislative, Members of Panchayats, Members of Municipalities and Members of other
local authorities who receive any consideration in performing the functions of that office

as such member; or

B. the duties performed by any person who holds any post in pursuance of
the provisions of the Constitution in that capacity; or

c. the duties performed by any person as a Chairperson or a Member or a Director ina
body established by the Central Government or State Governments or local authority
and who is not deemed as an employee before the commencement of this section.

Explanation 2— this clause, the expression "transaction in money or actiongblg:C c.lalzé
’\\s“\)“x" f\g’

shall not include—
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Any acthty relating to use lof money or its convers_ion by cash or by any other mode,
from ong form, currency ‘or' denomination to another form, currency or denomination for
whzch a separate consideration is charged;

Any activity carried out, for consideration, about, or for faczlztaaon of a transaction in
money or actzonable clazm, including the activity carried out—
By a lottery. dzstnbutor or aellzng agent on behalf of the State Government about
promotzon, marketzng, organzszng, sellmg of lottery or facilitating in the organzszng
lottery of any klnd in any other manner, by the provzszons of the Lotteries (Regulatzon)

Act 1 998 (1 7 of 1 998), , _
by a foreman of chit.fund for conductmg or or, ganzszng a chzt in any manner

Explanation 3. - For the purpose of this chapter, -
a. _ . An unincorporated asscciation or a boedy of persons, as the case mav be.

and a member thereof shall be _treated as distinct persons;
b. An establishment of a person in the taxable territory and any of his other

establishment in a non-taxable territory shall be treated as establishments of distinct

persons”,

6. In view of the above, I find that, it is apparent that unin_corporated association

or a body of persons and a member are to be treated as distinct entity. In the instant

case, in their submission, the appellant have claimed that they are incorporated as

company and not an unincorporated association. In support of their claim, the

appellant have submitted a copy of the ‘Memorandum and Articles of Association. I
find that the appellants are incorporated under the Companies Act, 1956 (No. 1 of
1956) and their Certification of Incorporation number is 04-12-12192 of 1989-90.

Thus, in view of the above, it is clear that the appellant are an entity and the

principles of mutuality are very much applicable to them.
7. Further, I find that, in the case of Sports Club of Gujarat, the Hon'ble Gujarat

High Court held the taxability of services by club to its members is ultra vires. It
relied on the decision of the Calcutta High Court in the case of Saturday Club Ltd.,
wherein it was held that in a members club, any transaction between the club and its
members cannot be regarded as service. However, under the Finance Act, the
explanation to Section 65B {44) provides a deeming fiction that an unincorporated
association or a body of persons ("BOP"), as the case may be, and a member thereof
shall be treated as distinct persons and since the concept of mutuality has been done
away with the deermng fiction, collect1ons from members become liable for Service
Tax if they are 1n the nature of any activity carried out by society for its members.
But, the point to be noticed here is that the explanation inserted uses the words un-
incorporated enterprise only. Thus, as per the discussion held above, I am of the view
that in the cases where the claimants are an incorporated body, they are eligible for

the refgnd as they are not liable for Service Tax.

O
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8. * In view of the above, I hold that as the ;alﬁpellant have wrongly paid said Service

Tax against 'Club or Associated Setvices' during the relevant period ,hence, refund is

admissible to the appellant.

9. In view of above discussion and findings, I set aside the impugned order and

allow the appeal filed by the appellant.
10.  3rdierRdT gaRT gof T a1 UTAr &1 9eRT 3TRied alieh 4 fRar Sirar g

The appeals filed by the appellant stand disposed off in above terms.
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Attested /
| W Date- /02/18
O (K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

M/S. Karnavati Club Ltd.,
S. G. Highway,
Ahmedabad-380058.

Copy to-
1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North.
@ 3. The Asstt. Commissioner, CGST C.Ex. Div-VI, Ahmedabad- North.
" 4. The Asstt.Commissioner (Systems), CGST C.Ex. Ahmedabad-North.

2Z-5—Guard file.
6. PA File.







