
0

0

~~ (FileNo.): V2(STC)20 /North/Appeals/ 2017-18
.3-fCfrc.r~~f ~ (Order-In-Appeal No.): AHM-EXCUS-002-APP-347-17-18

~(Date): 28-Feb-2018 ~ ~ cl?r~(Dateofissue):

1 3smr stars. srgeor@a-m arr wRa 28572
Passed byShri Uma Shanker, Commissioner (Appeals)

wT 3Tgm,hs4hr 35eul Qrca, (Gise-II1), 3#II 3ET, 311Erz1 Tr 5rt
#e 3Ir iflain?4fa

Arising out of Order-In-Original No STC/Ref/32/Karnavati/K.M. Mohadikar/AC/Div-
111/17-18 Dated: 18/05/2017

issued by: Assistant Commissioner Central Excise (Div-III), Ahmedabad North

'Ef .,.J4"1c>1cfici~11,1fc-lc11cfl cpf ;;:rra:r 'QcfJ.I" 'CfciT (Name & Address of the Appellant/Respondent)

Mis Karnavati Club Ltd

al{ aft z 3r4tr 3mer 3rials 3qra war k al a z 32er h uf zrnfnf cat
aaT a ala 3f@part at .3-flfrc;r m getarur 3tar 1Ir n raar ? I

Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:

a1laal qrg=taror 31rad :
Revision application to Government of India:

(I) (en) (@) ##tr 3eu ran 3rf)ferra 1994 Rt rt 3a cat aarr ng mail h GJR cR" Wflm ~
cm- 3"Q"-~ c),- ~~ ~ c),- 3@cllc1 g arur 3ma 3rnc fa,Ar Tar, fa +inrz1, 1Gu
fct3ITJT , 'cft~ ifa, #taea tr araa,ir ari, a{ fed-1 1000 I cm- ~ ~ ~ I

A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zff@ mt Rt tf hma ii sa zrf ar a fa sisrar zr 3ezr anrar cR" m M
3-isl{JIH ~ ~3-isl{JII{ CR" am>f ~ ~ '§Q' -mar CR", m ~3-isHJIH m a:fsR cR" mt %M cfiH@i-l

ii zn fatsirar z zt mm ufr h aka gs
In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to

another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse



---2---

(c) In case of goods .exported outside India-export to Nepal or Bhutan, without paymegt of
duty. , . · .

sifi sna #t 6nraazycisya a fg uit sehf mrr #t.{ & st ht arr sit gr
eiixf -qcf frn:r:r ~ !!c'll~cb ~ , :w:f@_ cB" ITixJ: 1lTffif cfl'~LR~ mcf lf fcRct"~ (rf.2) 1998
c.TRT '109 ~~ fcpq 7fC: "ITTI

(d)

(1)

Credit of· any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed .by the'Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

a8ta arc yea (r4ta) Rmmaa), 2001 cB° frn:Fl 9 cB° 3@Rf fclf.:lf4tsc >flP-f ~ ~-8 lf ql" ~
i, hf 3ma # uf am2gr hf fas fl ra sf pa-mgr va or@la 3ngr al at-at
~ cB" w~~~~ \J1T-TT ml%c: 1 ~m~ xsfTfil ~- cpf !!l-«:P~ft ~ cB" 3ft=rm tJNT 35-~ lf
~ ct)- cfi 'T@R. cfi ~- 7-B" m~ t)"3fR-6~~ >ffu ~tt ~~ I

The above application shall be made.in duplicate in Form No. EA-8 as specified under
Rule, 9 of Centrpl Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 0
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section ··
35-EE of CEA, 1944, under Major Head of Account.

(2) RFc1\JF1 ~ * 'f!T~ 'u'fITT~~~~ ffl ~ ~ q51=j mmm 2001- i:iflx-r 'T@R
cBI' u=rrq 3tix 'u'fITT~-~~~'ff ~ 'ITT m 1000/- ~ 'C!flx-r 'T@R~~I

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac. ·

~ ~,~_'3({Jlct..-J ~ -qcf ~ ~~ cfi ~ 3T1fR;r :­
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ft1 3Ira yc 3re/fr, 1944 dt err 35-it/35-~ cfi 3@7@ :­

IJ,:,der Section 35B/ 35E of CEA, 1944 an appeal lies to :-

cJlITcf5'(01 -~iC"llicb..-J if@rft .,-p:rc;)- ft green, #tu ourzycas y hara rgltr mrnf@raw
st fqgh 4)fear z cit • 3. 3ITT'. •g, +{ fc4l mt ga

0

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.

(~) ~a- qRmct 2 (1) 'cp i 4a; 3gr 3reara #t 3rft, 3fiat ma v4tr ycan, #tr
GT1« gen gi ara 3rfl#tr nrnf@raw (free) 6t afar #tr #)feat, srsarar i sit-20,
nee 7Rue1lug, )avf , 3rzqa14la-380016.

(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

(2) hr snaa gens (r4ta) Rama), 2001 c1,'t tITTT 6 cfi 3RI<@ w:P-r ~.'C:-3 lf ~~ 3T¥fR*~~ 'cBT ~- 3T1fR;r fa6g 3r4ta Rh; ·g arr?r at ar #fit faet sure zyc6
cn't 'l=fl7T, Glfl\Yl' cBT 'l=fTlT 3lR C'flTfllT Tzar #fir tug 6 ala qr Uaa aa % cIBi ~ 1000/- 'C!flx-r ~
irfr 1 ui snl zyca #kt ir, nu alt 1=ff.T it arr ·arr if q; 5 GI IT 50 cl4 l# m m
~5000I- lf,rr-r ~m- 6P'ft 1 urs sara yea dr is, ans 4t mir 3Tlx C'flTfllT 7f'lfT~~ 50
Gal zuTwnr & azi nu; 1ooo/- pl 3ht 3hft{ at #a W!7:fcl5' xftH-cl'( ~-;:n.:r·~
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' J~i~- , . --<~;~...
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5=i I\"': ~ ~ .. ,,,"ss.



$3039. ·749#
.~·:-:-\ .·;___ 3 . , .--s
g;:!t.es

I ulf#a aa rv a sq i vier at urh\ n I# 8 en f4l n1Ra m74a~a & # at
I Wlffl cfiT "ITT "l.ii"ITT '3cm"~ cBl"· ,:fro ft-QRf :i 1 :" I • • .

The appeal to the Appellate Trib1:mal '·shall be- filedtin' quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompaniErd against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5 .
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any" nominate public sector. bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.

(3) zuf? za rr i a pa r?ii ar rmrr sir tf it re@a pc silagra fry #la ar rar gja
ir a f@an uirr af; a zr cB" a gg ft fa frat rt arf a aa #a fg zrenfnf arfltq
~r cpJ" zcP wfrc;r zmr a€tr val ala 3m4a fhzn uark
In case of the order covers a number of order-in-Original, fee for each 0.1.0. shouid be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

a
(4)

(5)

(6)

0

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

g sit if@er mai at fiauta aa fuii at sit ft en 3naff fhur ur & sit ft gym,
4tu qra yen vi var 3rft#ta rrznfraswr (ruff@a@e) frnrr-r , 1982 if~% I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

#tar zen, hr Gran zgca vi hara or@#tr zrarf@raw (Rrec), cB" >ffu ~ cB" ~ if
a{carziiar (Demand)Pd is (Penalty) nT 10%qarr mar 3rat 1 zrifa, 3ff@rawaGr 1o#ls
~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,

1994)

;),~~ ~~3-iR"OOcn{~ .3fc#icr , ~nf.ii<;fWIT "cnc~cfil;i:im"(Duty Demanded) -
.:,

(i) (Section)~ 11D cf>~~UW;
(ii) fc;l"m 'JRiB~~cfilUW;
(iii) clhe faitaera 6hr2r r@.

rqasr 'ifsr4tar' isz q& sar #stacr ii, 3rftr' afar as# #fza sraafaran&.

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 c (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sr of ii ,sr 3mer c);" ufr ar4hr qf@ear as car si areas 3rzrar area au faa(fa gt at air Rn
,w ~- ,j; 10% '!'@"" 'Is: ail,: ;a"(ii slar,r oUS~ \ft O'f oU5 ,j; 10% '!'@T'f 'Is: <!it SIT ~o;~r;;~~"'",
In view of above, an appeal against this order shall lie before the Tribunal on pay@gt/of 10% %
of the duty demanded where duty or duty and penalty are in dispute, or penalty, vJ.'t\ pe~~t } _f
alone rs m dispute. - -~ .f ,·<$ ...0 ~- ,j/s .s""%



ORDER IN APPEAL

The subject appeal is filed by M/s. Karnavati Club Ltd., S. G. Highway, -
Ahmedabad (hereiri.affer referred to as 'the appellant' )against Order in Original No.

STC/Ref/32/Karnavati/Kmmohadikar/AC/Div-III/ 17-18(hereinafter referred to
as 'the impugned order) passed by the Asstt.Commissioner, Service Tax, Division-III,
Ahinedabad (hereinafter referred to as 'the adjudicating authority').

2. · The facts of the case in brief are that, the appellant are holding Service Tax

registration numberAAACK7865QST001 under the category of Membership Club or
Association Service, Health Club and Fitness Services etc.the appellant had filed

refund claim on dated 06.02.2017 for the service tax paid Rs.67784564/-, during the
period 01.4.2016 to 30.09.2016. SCN was issued on dt.9-2-17. The adjudicating
authority vide the impugned order rejected said refund claim.

3. Being aggrieved with the impugned order the appellant has filed the instant
appeal, on the following main grounds;

1. that the impugned order passed by the adjudicating authority is not legal and
not proper.

ii. That the appellant being members' association has been formed to provide sports
activities performed exclusively for the members. The appellant provides sports and

health services to the members as a social responsibility' for the members of the club
and hence the appellant is working on mutuality principal. That if the activity is
undertaken by the association for and on behalf of the members, it cannot be stated
that the association provided the services to its members.

iii. that for being chargeable to tax under the provision of service tax, it is essential
that the person concerned should render service to another person. In the present
case, the appellant being members' association provide sports activities to its
members only which would be in the nature of "self- service" and consequently,
would .not attract service tax. In the absence of there being any service provider and
service recipient in relation to the transaction in question, the taxability in the
present case is notjustifiable.

iv. The association does not have any independent existence or identity of its own.
The association acts as a social responsibility towards their members. There is no
other party rendering any service to the members. As such, it cannot be said that
appellant is rendering any service to its members.

v. the appellant have claimed that they are incorporated as company and not an
unincorporated association. In support of their claim, the appellant have submitted
a copy of the 'Memorandum and Articles ofAssociation.
vi. They relied on the following citations;

( 2010) 20 S.T.R. 17 (Guj.) Sports Club Of Gujarat Ltd.
2013 (31) S.T.. 645 (Guj.) Sports Club Of Gttjarat Ltd.

2015(38)STRA07( TRI.Mum) Matunga Gymkhana. '4,°,--e?
OIA No.Ahm-Svtax-000-Appp-141/ 15-16 Dtd. 10-2-16 in case of YMc~;...~,~ij.· ...f. 'fi

, j se
t?.c '-::: ,, :::· :,' 1/;,
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4.

F.No.V2(Stc)20/North/Appeals/17-18

Personal hearing in this case was' granted on 23 1 2018· Shr1· v1· ul. . ' p
Khandhar,CA, appeared on behalf of;the appellant. He reiterated submissions made
in their GOA . I have carefully gone through the facts of the case on records, grounds
of appeal in the Appeal Memorandum, and the case laws cited by the appellant. The
issue to decide is whether the refund claim is admissible or not.
5. I find that the Hon'ble High Court of Gujarat vide its judgment dated 25.03.2013
allowed the petition of the appellant declaring Section 65(25A}, Section 65(105}(zzze)
and Section 66 of the Finance Act, 1994 as amended by the Finance Act, 2005 to the
extent providing levy of Service Tax in respect of the services provided by the club to
its members as ultra virus, i.e. beyond the powers and therefore, not legal, upholding
the principle of mutuality. I find that the case dealt by the Hon'ble High Court of

Gujarat was for the period prior to 01.07.2012. I find that the Hon'ble High Court of

Gujarat, in its judgment dated 25.03.2013, has not taken into consideration the
amendments made in the Act (w.e.f. 01.07.2012). I find that, In the new system, the
word 'service' has been defined under Section 65B(44} of the Finance Act, 1994 which

Q is printed as below;
"(44) 'service' means any activity carried out by a personfor anotherfor consideration,

and includes a declared service, but shall not include;
(a) an activity which constitutes merely
(i) a transfer of title in goods or immovable property, by way ofsale, gift or in

any other manner; or
(ia) such transfer, delivery or supply of any goods which is deemed to be a sale within

the meaning of clause (29A) of article 366 of the Constitution; or

(ii) . a transaction in money or actionable claim;
(b) a provision ofservice by an employee to the employer in the course ofor in

relation to his employment;
fees taken in any court or tribunal established under any law for the time being in

0force.
Explanation 1 for removal ofdoubts, it is hereby declared that nothing contained in this

clause shall apply to;

A. The functions performed by the Members ofParliament, Members ofState

Legislative, Members ofPanchayats, Members ofMunicipalities and Members ofother
local authorities who receive any consideration in performing the functions ofthat office

as such member; or

B. the duties performed by any person who holds any post in pursuance of

*

the provisions ofthe Constitution in that capacity; or
c. the duties performed by anyperson as a Chairperson or a Member or a Director in a
body established by the Central Government or State Governments or local authority

and who is not deemed as an employee before the commencement ofthis section.

Explanation 2- this clause, the expression "transaction in money or actionableclair ".. o
shall not include- ~- - -- ;>-~- _z,,,, iI I . \S'

•°,v -- ) e%
· pi -- y" i\'On~,., ..•..... .... i ·r

€,°5. s .s
''so 4. 8 ·?



Any activity relating to use ofmoney or its conversion by cash or by any other mode,
from oneform, currency or denomination, to anotherform, currency or denominationfor

which a-separate consideration is charged;
ii. Any activity carried out, for consideration, about, or for facilitation of, a transaction in

money or actionable claim, including the activity carried out
• By a lottery distributor or selling agent on behalf of the State Government, about

promotion, marketing, organising, selling of lottery or facilitating in the organising
lottery ofany kind, in any other manner, by the provisions ofthe Lotteries (Regulation)

. . ' . .

Act, 1998(17 0f 1998);

• by aforeman ofchit-fundfor conducting or organising a chit in any manner.

Explanation 3. - For the purpose ofthis chapter, ­
. , • I • •

a. An unincorporated association or a body ofpersons, as the case mav be.
... .

and a member thereofshall be treated as distinct persons;

i.

b. An establishment ofaperson in the taxable territory and any ofhis other
establishment in a non-taxable territory shall be treated as establishments of distinct
persons".

6. In view of the above, I find that, it is apparent that unincorporated association
or a body of persons and a member are to be treated as distinct entity. In the instant
case, in their submission, the appellant have claimed that they are incorporated as
company and not an unincorporated association. In support of their claim, the
appellant have submitted a copy of the 'Memorandum and Articles of Association. I
find that the appellants are incorporated under the Companies Act, 1956 (No. 1 of
1956) and their Certification of Incorporation number is 04-12-12192 of 1989-90.
Thus, in view of the above, it is clear that the appellant are an entity and the
principles of mutuality are verv much applicable to them.

7. Further, I find that, in the case of Sports Club of Gujarat, the Hon'ble Gujarat
High Court held the taxability of services by club to its members is ultra vires. It
relied on the decision of the Calcutta. High Court in the case of Saturday Club Ltd.,
wherein it was held that in a members club, any transaction between the club and its
members cannot be regarded as service. However, under the Finance Act, the
explanation to Section 65B (44) provides a deeming fiction that an unincorporated
association or a body of persons ("BOP"), as the case may be, and a member thereof

shall be treated as distinct persons and since the concept of mutuality has been done
away with the deeming fiction, collections from members become liable for Service
Tax if they are in the nature of any activity carried out by society for its members.
But, the point to be noticed here is that the explanation inserted uses the Words un­
incorporated enterprise only. Thus, as per the discussion held above, I am of the view. . .

that in the cases where the claimants are an incorporated body, they are eligible for
the refund as they are not liable for Service Tax.

0

0



F.No.V2(Stc}20/North/Appeals/17-18
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8. & In view of the above, I hold that as the appellant have wrongly paid said Service
:'i,,

Tax against 'Club or Associated Se'rvises' during the relevat.l.t period ,hence, refund is
admissible to the appellant.

9. In view of above discussion and findings, I set aside the impugned order and
allow the appeal filed by the appellant.

10. 319leaf arr a #ta 3r4it mar @art 34hara ah fan srar ?&1
. The appeals filed by the appellant stand disposed off in above terms.

war?
(3mr gi#)

3rgra (3r4lea )

0

Attested ­
gs·"(K.K.Parmar)

Superintendent (Appeals)
Central tax, Ahmedabad.

By Regd. Post A. D

Date- /02/ 18

M/S. Karnavati Club Ltd.,
S. G. Highway,
Ahmedabad-380058.

Copy to-
1. The Chief Commissioner, CGST Central Excise, Ahmedabad zone.

2. The Commissioner, CGST Central Excise, Ahmedabad- North.

Q 3. The Asstt. Commissioner, CGST C.Ex. Div-VI, Ahmedabad- North.

4. The Asstt.Commissioner (Systems), CGST C.Ex. Ahmedabad-North.

~-me.
6. PA File.

-r:=. :::\:-:- ....
,. ·.: ·.,_ G .....

-16 l:! .,, ~
s %
t n 0
it., ' -f ......- #

:IO* Q'I • :-;




